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Superior Court of Cincinnati. 

OHIO AND MISSISSIPPI RAILROAD CO. v. INDIANAPOLIS AND 

CINCINNATI RAILROAD CO. 

A receiver appointed by the Circuit Court of the United States for the Southern 
District of Ohio, to take possession of a railroad and its effects, may sue in this 
court, upon a contract made by that corporation in the corporate name of the 
railroad, without disclosing in the petition his own name as receiver. 

A foreign corporation, having no charter from the state of Ohio, authorizing it 
to construct and operate a railroad in this state, cannot, by a transfer of a portion 
of a railroad already constructed in the state by legal authority, acquire a right to 
use and operate such railroad within this state. 

The plaintiffs, being authorized to construct and operate a railroad from Cincin- 
nati to Vincennes, and the defendants, being authorized to construct and operate a 
railroad from Indianapolis to Lawrenceburg, of a different gauge, entered into a 
contract whereby the defendants, in consideration of being allowed to lay a third 
rail on the road of the plaintiffs from Lawrenceburg to Cincinnati, and of the 
agreement of the plaintiffs to furnish motive power for hauling the cars of the 
defendants on that part of the road, agreed, among other things, to lend to the 
plaintiffs $30,000, for the purpose of erecting a depot for the plaintiffs in Cincin- 
nati ; to erect a depot at a cost of $15,000, on lands of the plaintiffs in Cincinnati, 
to become the property of the plaintiffs at the expiration of the contract ; to form 
no connections at or beyond Lawrenceburg prejudicial to the plaintiffs ; and to give 
the plaintiffs exclusive control of the employees of the defendants while on the 
road of the plaintiffs. Held, on the construction of the charters of the plaintiffs 
and defendants, that such contract was beyond the competency of the contracting 
parties and was void. 

The contract also provided that the defendants should have the use of a depot 
and certain grounds in Cincinnati, for unloading goods and lumber, for thirty 
years. Held, that this created an easement in the land, and was, in connection 
with the laying and keeping up the third rail, in substance a lease, which the 
plaintiffs had no authority to make, and that it being for more than three years, 
was also invalid under the Statute of Frauds, for the want of legal acknowledg- 
ment. Held', also, that the defendants having as a foreign corporation no right to 
accept a lease of a railroad in Ohio, the plaintiffs could not have had a specific 
performance of the agreement, the remedies of the parties not being mutual. 

T. Q. Mitchell, C. D. Coffin, and W. M. Marts, for the 
plaintiffs. 

M. U. Curwen, Thomas A. Sendricks, Q-eorge E. Pugh, and 
V. Worthington, for the defendants. 

The opinion of the court was delivered by 

Sxokek, J. — A preliminary question is raised, 'which directly 
involves the right of the plaintiffs to maintain this action. It is 
admitted by the pleadings, that certain proceedings have been 



734 O. & M. RAILROAD CO. v. I. & C. RAILROAD CO. 

had in the Circuit Court of the United States for the Southern 
District of Ohio, -wherein the creditors of the plaintiffs filed their 
bill in equity, and a receiver was appointed to take possession of 
all the property of the plaintiffs, subject to the order of the 
court ; that possession was accordingly taken, and is now held by 
the receiver under his appointment. It is alleged, "that this 
action is not prosecuted by the receiver, nor by order of the court 
or any of the judges thereof." 

We suppose, as it is distinctly averred in the replication, that 
the order of the court was in fact made authorizing this action to 
be brought ; we need only consider the point in whose name it 
should be prosecuted. 

As the objection, if properly taken, may be readily obviated by 
the proper amendment under our code of practice, it is in reality 
but a very formal one ; but we are satisfied the plaintiffs were the 
proper parties to institute this litigation, and in no aspect in which 
the case appears to us need the receiver to have been joined as a 
party defendant. If there should be a recovery by the plaintiffs, 
it will be by their corporate name, and the receiver, upon proper 
application to this court, would be allowed to control the process 
and collect the amount due, to carry out more fully the purposes 
of his appointment. But we can find no case in practice where a 
receiver, not specially authorized to do so by statute, has ever 
been permitted to bring an action in his own name, either to 
recover possession of property or to reduce a chose in action to 
judgment. 

Before such an officer can bring or even defend an ejectment, 
he must have obtained the leave of court to do so, for he was but 
their servant, subject to their control, and deriving all his power 
from the tribunals who appointed him : 2 Maddox Ch. 243 ; 
Jeremy's Eq. 252 ; 2 Story's Eq. Jur., § 833. 

Hence, when it became necessary for the receiver to sue, the 
name of the original party in interest was always used : Green 
v. Winter, 1 Johns. Ch. Rep. 61 ; Parker v. Browning, 8 
Paige 388. 

Chief Justice Sharkey, in Freeman v. WineJiester, 10 Smedes 
& Marshall 580, says : " No case can be found in which a receiver 
has been permitted to sue, except at law, in an action of eject- 
ment, on leave first granted for that purpose. He is but an 
officer of the court appointed to hold a fund pending litigation or 
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infancy. If he can sue at all it must be in the name of the party 
having the legal right ; the authority to sue does not convert that 
which was before purely legal into an equitable right." 

The result is, the order appointing the receiver does not change 
the character of the parties to the contract ; it gives merely the 
power to protect the interests of all parties in the property, or 
fund in controversy. We are satisfied, therefore, the plaintiffs 
are the proper parties to prosecute the suit before us. 

There is in reality but one question we are asked to decide — 
could the parties, plaintiffs or defendants, in virtue of their 
several corporate powers, bind each other by the contract made 
by their agents on the 2d day of October 1856 ? 

The plaintiffs were incorporated by the Legislature of Indiana 
to construct a railroad from Vincennes to Lawrenceburg, in that 
state, and afterward, by a statute of this state, the corporate 
body created by the state of Indiana was authorized to lay out 
and construct a railroad from Lawrenceburg to Cincinnati, with 
the same powers conferred on railroad companies by the laws of 
Ohio ; and by an amended act the plaintiffs were recognised as a 
corporation then existing. 

Whether the legislative action of Ohio created de facto a new 
corporation or not, or whether under the power thus conferred a 
corporation has ever been organized, is not a question now to be 
considered. We may assume, however, that permission was 
thereby granted to the plaintiffs to extend their road to Cincinnati 
upon the same conditions, and with the same restrictions pertain- 
ing to other corporations of a similar kind, then in existence 
within this state ; and for all practical purposes, the plaintiffs, 
who claim its benefits, must be regarded as another corporation, 
distinct from and independent of the body incorporated by the 
state of Indiana. 

We are met, then, at the threshold of the case, with the ques- 
tion : Had the plaintiffs, at the time the contract of October 2d 
1856 was entered into, any corporate power to lease their road, 
in whole or in part, to a foreign corporation ? 

It is very certain the defendants had no authority, as an 
Indiana corporation, to operate their road from Lawrenceburg to 
Cincinnati. They could not have appropriated the right of way, 
for they possessed no franchise that would impart any right of 
eminent domain. If, then, they could not directly claim the 
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privileges of an Ohio corporation, the same being opposed to the 
sovereignty of the state, can it be said they could effect the same 
object by the transfer to them of a portion of the plaintiffs' road, 
which must necessarily attach to it, if permitted at all, the 
protection of their franchise also ? 

The plaintiffs were authorized to construct a railway to be used 
solely by them, for their own purposes, subject to the supervision 
of the state by subsequent legislation ; and for all omissions of 
corporate duty or commissions of wrong to the writ of quo war- 
ranto, and such other process as the court might deem proper to 
control corporate action. Hence, it must follow, the immunity 
conferred was exclusively for their benefit; it could not be 
imparted to others, for the necessary result would be, if one for- 
eign corporation might purchase the right to use the railway, the 
same privilege may be granted to as many more as the road could 
accommodate ; the lessees in the meanwhile not being responsible 
to the state or amenable to its process. If such an arrangement 
was made, there would be no mutuality between the parties, as 
the foreign corporation could not be held to comply with its con- 
ditions, nor yet compel the plaintiffs to perform them on their 
part ; for it must be granted the foreign corporation is confined to 
the corporate powers granted by the state which creates it, and 
can claim nothing more : Bank of Augusta v. Earle, 13 Peters 
589 ; Ohio and Mississippi Railroad v. Wheeler, 1 Black 29. 

The law applicable to this class of corporations is very clearly 
stated by Mr. Hodges, in his work on Railways, p. 63 : " The 
great principle which governs all those cases is this, that a rail- 
way company is a corporation established for a particular purpose, 
and the directors have no power to bind the corporation by enter- 
ing into contracts for purposes foreign to those for which the 
corporation was established ; such contracts are ultra vires and 
illegal." 

By the statute 8 & 9 Vict. ch. 20, § 87, special permission is 
given to one company to contract with another company for the 
right of passage over their track; and if, without legislative 
authority, an agreement is made transferring the power of one 
company to the other, equity will not lend its aid to carry it into 
effect : Q-reat Northern Railway Company v. Eastern Counties 
Railway, 9 Hare 306. 

So, in Winch v. Birkenhead, Lancashire and Chester Rail- 
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way, 13 E. L. & Eq. 516, several companies had agreed to run 
over the track of the Birkenhead Road until an Act of Parliament 
could be obtained authorizing a lease. It was held the contract 
was not within the power of the companies to make. The same 
point had been before decided in East Anglian Railway v. 
Eastern Counties Railway, 7 E. L. & Eq. 506 : Redfield on 
Railways, ch. 24, § 1, p. 418 ; Pierce on Railroads 395, 397. 

We do not find the courts in the United States have varied the 
rule, as in every case we have examined legislative leave had 
been given before the lease was made : 17 Barbour 601, 602 ; 6 
Gushing 384 ; Redfield on Railways 418. 

What then is the legal effect of the contract between the 
parties ? It is to secure to the defendants the use of the plain- 
tiffs' roadway for thirty years, on certain conditions, which are 
the equivalent for what otherwise would be denominated an 
annual rental : 

First. — The defendants are permitted to lay down, at their 
own expense, upon the plaintiffs' structure, an additional rail, to 
remain there subject to all appropriate repairs by the defendants, 
to be used by them for the entire term. 

Second. — The cars of the defendants are to be run over the 
road, and it is admitted have been drawn by the defendants' loco- 
motives, under charge of their conductors, and with certain de- 
ductions, at their expense, the right to do so being co-extensive 
with the term already stated. 

If the plaintiffs had merely engaged to be carriers of all the 
freight and passengers brought by the defendants to Lawrence- 
burg, from thence to Cincinnati, and receive therefor a fair equi- 
valent, there would be no difficulty in giving such a construction 
to the agreement as would create a personal obligation only 
between the parties ; but in order to give it this effect, and secure 
to the defendants its full benefit, they must not only enjoy, but 
be protected in the enjoyment of what is in reality the easement 
growing out of, and dependent upon, the occupation of the plain- 
tiffs' railway, for the entire period of the contract, uncontrolled 
by the plaintiffs so long as the conditions the defendants were 
bound to perform are properly fulfilled. If the plaintiffs are not 
bound to permit the defendants to use their road, the defendants 
cannot be required to perform their part of the agreement ; and 
Vol. XIV.— 47 
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if they do, the right to occupy is connected directly with the 
realty, and is in effect a lease of the railway. 

But the privilege intended to be imparted does not stop with 
the use of the railway and its various attachments, for the period 
referred to, but it secures to the defendants the right to occupy 
sufficient ground on the premises of the plaintiffs in Cincinnati, 
upon which the defendants are to erect a freight depot, with the 
additional use of another portion, where the defendants can place 
their lumber, besides the occupation in common with the plaintiffs 
of their general passenger depot, and all these are to continue 
during the existence of the agreement. 

In 9 Hare 312, it was held, by Vice-Chancellor Turner, that 
an agreement by one railroad to give to another the power to run 
over its road for a time, dependent upon certain conditions, 
although it was declared it should not operate as a lease, or an 
agreement for a lease, " it was, nevertheless, in substance, either 
the one or the other." So in Winch v. The Birkenhead, Lan- 
cashire, and Chester Junction Railway Co., 5 De Gex & 
Smale 562, it was said by Vice-Chancellor Parker that an agree- 
ment, similar in its terms, was in the nature of a lease ; and the 
same point was determined in Clay v. Rufford, Id. 769, and 
again in Beman v. Rufford, 1 Simon N. S. 550, by Lord 
Cranworth. 

Chancellor Walworth, in Pitkin v. The Long Island Rail- 
road Co., 2 Barbour, Chancery Reports 222, held that an 
agreement made by a railroad company with the owner of land 
adjoining the railroad, " to establish and maintain a permanent 
turnout track and stopping-place at a particular point in the 
neighborhood of his property, and to stop there with the freight 
trains and passenger cars of the company," was, in substance, 
the grant of an easement or servitude, and required the proper 
instrument to be executed to take the agreement without the 
Statute of Frauds. This case was afterwards fully approved, 
and the principle sustained in Bay v. New York Central Rail- 
road Co., 31 Barbour 554. 

We are satisfied, therefore, from a careful examination of the 
contract between these parties, that it was an agreement for a 
lease to continue for thirty years ; that the privilege granted 
was, in law, an easement for the whole period, and not a mere 
license to enter upon and use the plaintiffs' road, determinable at 
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their option. That no power was given by the state of Ohio to 
the plaintiffs to lease their road, or transfer, in whole or in part, 
their franchise ; and it necessarily follows that no right was 
conferred upon the defendants, the agreement claimed to have 
imparted it being simply void. 

"We are equally satisfied that the defendants had no authority 
to enter into this agreement ; none can fairly be inferred from 
the various statutes of Indiana conferring corporate power, and 
none ought to be implied, except upon very clear expressions of 
legislative intention. Although there are cases when directors 
of such a company as this may have imperfectly performed their 
duties in relation to a subject within their corporate ability, yet, 
if the stockholders have been benefited, and, moreover, permitted 
the act to pass without objection, they will not, and ought not to 
be allowed to question the mode in which the act was done. If 
the charter, for instance, required the corporate seal to be 
attached to the agreement, and yet a contract by parol has been 
executed, the matter of which was clearly within the corporate 
power, the rule adopted in Bank of Columbia v. Patterson, 7 
Cranch 297, may well apply. It is, then, but simple justice, 
and no legal principle is really violated. But where a body of 
individuals is vested by law with power only to engage in a 
special business, any attempt on the part of such a corporation 
to change the object of their association, or undertake new and 
distinct pursuits from those described in their organic law, such 
assumptions are ipso facto illegal, and whenever brought to the 
notice of the courts by third persons, or the parties themselves 
to the contract, will not be sustained. In such cases there is no 
estoppel, for there is no legal competency in the contracting 
parties ; and the affirmance, or disaffirmance, of their acts, by 
matter in pais, or by corporate resolutions, can give no validity 
to that which never legally existed. If a corporation could be 
estopped from setting up its want of authority to enter into 
contracts made by its agents, its power might be indefinitely 
enlarged, and what it was not permitted to do by its charter 
would become obligatory by its acquiescence. In. other words, 
the effect of such a rule would be to authorize corporate officers 
to supply all deficiencies in power already granted, with ability 
to add new powers as the occasion might require, and thus save 
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the necessity of asking legislative aid to amend or modify their 
charter. 

The principle we have thus indicated is so well established, 
that to sustain it would seem to require no quotation of authorities. 
It results from the very nature of the relations corporate bodies 
sustain to the power that creates them, and is nothing more than 
the same rule we are bound to apply to individuals. When their 
contracts are against law, or public policy, or good morals, they 
cannot be sustained on the ground of estoppel, admission, or 
acquiescence ; but whenever such contracts are sought to be 
enforced, if it is manifest by the pleadings, or in the evidence, 
that such or similar infirmities exist, there is but one course for 
us to pursue, " in pari delicto melior est conditio defendentis :" 
Coleman v. Eastern Counties Railway Co., 10 Beavan 1 ; Mac- 
gregor v. Deal and Dover Railway Co., 16 Eng. L. & Eq. 180 ; 
West London Railway Co. v. London and North-Western 
Railway Co., 18 Id. 468 ; Mayor of Norwich v. Norfolk Rail- 
way Co., 30 Id. 120 ; Shrewsbury and Birmingham Railway 
Co. v. North-Western Railway Co. and Shropshire Union 
Railways and Canal Co., 6 House of Lords Cases 138 ; Earnest 
v. Nicholls, Id. 408 ; Harrison v. Cfreat Northern Railway Co., 
11 Common Bench 815 ; Straus v. Eagle Insurance Co., 5 Ohio 
St. 59 ; Marietta Railroad v. Elliot, 10 Id. 61 ; Atkinson v. 
Marietta Railroad Co., 15 Id. 23 ; Dodge v. Worley, 18 How. 
331 ; Pearce v. M. and I. Railroad, 21 Id. 443 ; O. M. Rail- 
road v. Wheeler, 1 Black 29. 

These cases, when carefully considered, not only decide that 
the corporation itself cannot claim relief when the agreement it 
has entered into is beyond its delegated powers, but establishes 
without reservation the rule that, like natural persons, it must 
place its right to recover upon the power conferred by its charter. 
Whenever it transcends it, and by no just construction the 
authority claimed can be found in the organic law, the corporate 
body is practically without a charter, and is but a voluntary 
association of individuals. 

Let us now inquire to what extent the agreement between 
these parties was obligatory on the defendants. The defendants 
are an Indiana corporation. We have examined the act incorpo- 
rating them, and its several amendments, and find no special 
powers granted to the corporators that are not common to such 
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companies generally. If, then, we apply the principles we have 
already stated to the contract made by the defendants, we 
must hold : 

1. That the Indianapolis and Cincinnati Railroad Company 
had no power to operate a road east of Lawrenceburg to Cincin- 
nati ; and having no corporate power from the state of Ohio to 
construct a new railway, or to enter her jurisdiction as a foreign 
corporation, it could not use a railway already established 
between these termini, or contract to pay a stipulated sum for 
the privilege. 

2. The defendants had no power to loan $30,000 to a foreign 
corporation for the purpose of erecting a passenger depot without 
the state from which they derive their charter. 

3. That the defendants had no power to stipulate with the 
plaintiffs that they would erect a freight depot, at a cost of 
$15,000, in Cincinnati, to become the property of the plaintiffs 
when the agreement should expire. 

4. That it had no power to permit the plaintiffs to use the cars 
of the Indianapolis Company without compensation, a privilege 
not contemplated in its charter. 

5. That it had no power to give the exclusive control over its 
employees and agents to the plaintiffs. 

6. That it had no power to agree that, for thirty years, it 
would form no new connection at or beyond Lawrenceburg, or to 
discriminate in the tariff of prices in favor of Lawrenceburg as 
against Cincinnati. 

There are other stipulations, which, in their spirit, must be 
included in the result to which we have arrived, but we need not 
specially refer to them. 

Any of these conditions, if not yet performed, we believe a 
court of equity, on the application of a stockholder, would 
have restrained the defendants from carrying into effect, as each 
one of them was beyond the power of the corporation to make ; 
and the assent, even, of the stockholders at the time, or their sub- 
sequent acquiescence, could not change the principle. We have 
already said, if the authority does not exist independent of the 
assent of the stockholders, their concurrence does not confer it. 

This doctrine is well discussed and determined in East Anglian 
'Railway v. Eastern Counties Railway, 11 Common Bench 815, 
which has an important application to the general power of rail- 
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way corporations and is a practical resume" of the previous cases 
upon the subject, both at law and in equity, decided in the Eng- 
lish courts. See, also, Coleman v. Eastern Counties Railway, 
4 Railway Cases 382. 

The several grounds we have stated, upon which we hold the 
agreement between these parties was beyond their corporate 
power, are so palpable that the propositions, when once fairly 
expressed, need no argument to sustain them. It is but the 
assumption of unauthorized power that could claim to expend 
corporate funds, without the territory where the road is located, 
for an object disconnected with the purpose for which the body 
was organized, and never within the original contemplation of the 
stockholders ; building warehouses and leasing depots in Ohio, 
surrendering all control over the rolling stock of the company, 
substituting the agents and employees of another company for 
their own, while willingly incurring all liability for their negli- 
gence in managing and conducting the trains that pass over a for- 
eign railway, contracting to advance a large sum for the erection 
of a passenger depot, restraining the corporation and those who 
may manage it, for thirty years, not to make new connections or 
avail itself of another route, however convenient or eligible, bind- 
ing itself for the same period not to determine the price of freight 
or the fare of passengers without consulting with and having the 
consent of the plaintiffs, nor yet to extend the road then in existence, 
to the west of Indianapolis, or in any direction that should be 
prejudicial to the Ohio and Mississippi Railroad Company. 
When these conditions stand out in the agreement itself with so 
much prominence, and must be performed, else the defendants 
have no right reserved to them, it would seem no ground was left 
upon which we could justly sustain the plaintiffs' claim to recover. 

And in thus holding we but affirm the ruling in The Shrews- 
bury and Birmingham Railroad Company v. London, &c, 4 De 
G. & McNaughton, 120 ; 6 House of Lords Cases 133 ; 1 De G. 
& McN. 732 ; Stuart v. London and North Western Rail- 
way Company. 

We are satisfied, also, the contract referred to is inoperative, 
because there is no mutuality in its provisions. The defendants 
could not have enforced it by legal means, if the plaintiffs should 
have declined to perform their covenants ; for no chancellor, we 
believe, would lend his aid to give existence to that which was 
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void by its very terms, not only as assuming to be obligatory on 
the parties, when it is clearly beyond corporate power, but 
opposed to sound policy — a party claiming to enter as a foreign 
corporation, and to enjoy the privileges of a legal organization, 
without the consent of state authority. 

It has been suggested in the argument, that the defendants, in 
availing themselves of their legal right of defence, are obnoxious 
to just censure ; but with the motives of parties we do not inter- 
fere when called on to administer the law. Questions of taste 
may be left to the casuist. In the examination of the case before 
us, we think, if a retort were permitted, the plaintiffs and defend- 
ants occupy a common ground. They can only settle what is the 
true standard of courtesy. 

We find a contract submitted to us which, if both parties had 
asked us to enforce, the law, as we understand it, would forbid us 
to adjudicate upon, except to leave those who had obligated them- 
selves to their own moral sense. We could not have added by 
our decree new powers, or given vitality to that which never had 
legal life. 

On the hypothesis, even, that the parties may have had the 
corporate power to contract, we cannot aid the plaintiffs, for we 
could not, if the action was reversed, have aided the defendants. 
On the ground we have assumed, the agreement is for a lease to 
continue thirty years. It is not a lease executed, because the 
forms of the statute requiring acknowledgment and record have 
not been complied with, and part performance cannot avail in the 
position the parties are now placed in. The case of Richardson v. 
Bates, 8 0. N. S. 257, is decisive of the question. As the defend- 
ants could not, if compelled to leave the plaintiffs' railway, have 
been aided by a court of law in being reinstated in the enjoyment 
of the easement, so neither can the plaintiffs maintain an action 
for rent, if the defendants have left the premises, when there was 
no contract subsisting which would have legally required them to 
remain. It is the simple case of a tenant for more than three 
years, who is under a parol lease ; his term is limited by the 
statute, and, when it expired, the contract is at an end. 

There is a class of cases where a contract is divisible, and some 
of its conditions are legal and some illegal. If the covenants can 
be separated, those which are valid may be upheld, and those that 
are not, rejected. But this is not such a case. The whole con- 
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sideration moving to the defendants is, in effect, the right to use 
and occupy the plaintiffs' railway, and the stipulations to be per- 
formed as an equivalent by the defendants cannot be enforced, 
unless the easement granted is legally secured, and the power to 
grant it was given by the plaintiffs' charter. If the consideration 
in this respect fails, the agreement is of no value. But the con- 
ditions to be performed by the defendants must all be performed, 
if the agreement is valid, before they could require the plaintiffs 
to fulfil their covenants. It would be no answer to a prayer for 
a specific performance, if it should appear the defendants were 
unable or unwilling to comply with all or any of the stipulations 
they had entered into. All are essential to the privilege imparted, 
and no court would select any one from the whole, and reject the 
rest. In this respect the contract may be said to be " in solido." 

Other questions were argued at the bar, which we do not think 
necessary now to decide ; they were technical only, and did not 
affect the real questions involved. On the whole case, we have 
come to the conclusion the plaintiffs cannot recover upon the agree- 
ment they have submitted for our construction. 

How fair the issues of fact, which are yet to be tried, will be 
affected by the decision we now make, will be left to the judge in 
special term, who will be called on to try them. 

The demurrer to the answer of the defendants will, therefore, 
be overruled. 

We cannot dismiss the case without tendering our thanks to all 
the counsel, who so ably investigated and argued the questions 
we have been called on to decide. They have greatly relieved 
our labors, and enabled us more readily to arrive at the conclu- 
sions we have announced. 

We can see no good ground to ques- has been already practically effected, by 

tion the soundness of the foregoing opin- means of discriminating taxation. There 

ion : but it seems to ns, that the case is every reason to regard railways as 

exhibits in a strong light, the embarrass- national institutions, in almost every 

ments constantly resulting from having sense, in which they possess a public 

railway corporations restrained in their character, or perform public service, with 

corporate functions to the limits of state the single exception of intereommunica- 

lines. It would certainly seem that there tion, which is mainly of local and state 

is far more necessity and propriety in concern. 

having all the railway corporations in 1. As one of the wonderful advance- 
tie country possess a national character, ments of military operations in modern 
than there is in giving the same charac- times, by which railways have wrought 
ter to all the banks of the country, which a complete change in the conduct of war. 
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and hare become an indispensable neces- 
sity, they are entirely of a national 
character, so much so as to exclude all 
state control in times of war or civil 
commotion. 

2. In regard to postal communication, 
which has been regarded as exclusively of 
a national character, since the early and 
palmy days of the Persian monarchy, 
where public posts are said to have origi- 
nated, railways must also be regarded as 
an indispensable necessity. For if we 
admit the right of state control over all, 
or any considerable portion of the rail- 
ways in the country, it will place all 
postal communication at the mercy and 
good will of state authority, which any 
one must see is wholly inadmissible. 

We have discussed the rights of rail- 



way corporations in regard to acquiring 
land and other prerogative rights in 
adjoining states, without the action of the 
legislature, in a case in Vermont, many 
years since, when we came to the con- 
clusion that no such prerogative rights 
could be acquired out of the state of the 
charter, except by legislative act : State 
v. B. C. & Al. Railway, 21 Vt. K. 433. 
This will not preclude such corporations 
from acquiring the title of land out of 
the state, by voluntary contract, or enter- 
ing into any other contract, of the ordi- 
nary character of contracts between 
natural persons ; but it will not justify 
taking land compulsorily, or operating 
a railway and taking tolls, &c. 

I. F. E. 
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Where a creditor employs legal process against a debtor in the usual way and 
without unnecessary delay, it is primd facie proof of such diligence in collecting his 
debt as will give him a claim against a guarantor. 

But this presumption may be overcome by proof that the creditor had special 
knowledge of assets or opportunity of collecting his debt, and that his failure to 
do so was the result of bad faith, or neglect to do what a prudent creditor who had 
no other security but the debtor's obligation would have done under the circum- 
stances. 

The opinion of the court was delivered by 

Steong, J. — The contract of guaranty is peculiar. Unlike 
that of an ordinary surety, it is collateral and secondary. The 
creditor must resort in the first instance to the debtor, and the 
guarantor is liable only after the debtor has proved insolvent, 
and the creditor has used due diligence to obtain payment from 
him unsuccessfully. But what is due diligence ? Perhaps it ia 
impossible to define it with any degree of certainty. It must 
vary with the circumstances of each case, and hence it is a ques- 
tion for the jury : Rudy v. Wolf, 16 S. & E. 79. It cannot be 
less than such as a vigilant creditor ordinarily employs to recover 



